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Alan Townsend

Alan is a partner in the Litigation Group at Bose McKinney & Evans LLP. He
has served as counsel for many municipalities to work on eminent domain
projects. Alan also represents landowners on eminent domain projects
adverse to the State of Indiana.

Alan graduated from Purdue University in 1987 with a degree in Agricultural
Economics. Alan also graduated from the Indiana University School of Law
(Bloomington) in 1992. He joined Bose McKinney & Evans LLP in May of 1992
and has practiced there ever since.

© Bose McKinney & Evans LLP 2



Condemnation = Eminent Domain

Black’s Law Dictionary:

Eminent domain is the power to take private property for public use by the
state, municipalities, or corporations authorized to exercise functions of public
character.

© Bose McKinney & Evans LLP



Topics

* Public Use

* Entry on Property

* Good Faith Offer

* Condemnation Complaint

* “Take” Hearing

* Court Appointed Appraisers
e Getting to Final Damages

* Project Timing

 Inverse Condemnation




Public Use

e 5th Amendment

= nor shall private property be taken for public use,
without just compensation

e |C 32-24-4-1 — Authority of Utilities to Exercise
Eminent Domain

e |C32-24-1 — Eminent Domain Procedures




Public Use

* Kelo v. City of New London (2005)
= |C 32-24-4.5 (2006)

 Wymberley Sanitary Works v. Batliner (2009)




Pre-Court

* Right to Enter Land

= Examine and Survey the Property to be Acquired

e Utility — 14 Day Notice

= Damages & Potential Attorneys Fees




Good Faith Offer

e Effort to Purchase

 Must include:
= Establish proposed purchase price

= Provide owner with appraisal or other evidence
used to establish proposed price

= Conduct good faith negotiations




Good Faith Offer

e Uniform Offer —IC 32-24-1-5

= Hand delivery, certified mail, or publication
= 30 days before lawsuit

* Independent Appraisal = Good Faith
= Wagler v. West Boggs Sewer District

* Agreement Not Required




Uniform Offer

[EIFORM EASEMENT ACQUISITION OFFER

The Town of Whiestown, Indema and Whitestovn Muncipal Unbtiss {collectvely,
“Whatsstown ) 15 authonzed by Indiama law to obtasn yvour property or an easement across woor
property for centman public pusposes. Whitestown needs an easement across yvous property for a
sewer sysiem project that wall allow Whitestown to efficiently and effschvely provade utslaby
service, and neads 1o take the casement enclosed with this docament.

It 85 our opamon that the far market value of and'or aoy damagss for the easement Whatsstoam
wadts to acquire from you 18 57,175, and, therefore, Whitestown offers you 37,175 for the abopve
described sasement. You have tharty (303 days from this date to accept oo reject this offer. If
vou accept thes offer, vou may expect payment m full withan mpety (90) days after sigmng the
documents accepting thas offer and executing the easement, and provided there are no dafficultes
in cleanng lisns ar other problems with title 1o land, Possession wall be requined therty (30) davs
after you have recesved your payment m full,

HERE IS A BRIEF SUMMARY OF YOUR OPFTIONS AND LEGALLY PROTECTED

RIGHTS:

1. By law, Wheestown = regoired fo make o good farth effort to puschase an easement
ACIOES VO property,

. You do ot have to accept this offer and Whiestoran 5 not regquired to agres to youar
demands.

3. However, if you do not accept this offer, and we cannot come to an agreement on the

acquisition of an easement, Whitestown has the right to file suit to condemn and acquire
the easement in the county in which the property is located.

4. You have the right to seek advice of an attorney, real estate appraiser, or any other person
of your choice on this matter.

5. You may object to the public purpose and necessity of this project.

6. If Whitestown files a suit to condemn and acquire an easement and the court grants its
request to condemn, the court will then appoint three appraisers who will make an
independent appraisal of the easement to be acquired.

7. If we both agree with the court appraisers’ report, then the matter is settled. However, if
either of us disagrees with the appraisers’ report to the court, either of us has the right to
ask for a trial to decide what should be paid to vou for the easement condemned.

8. If the court appraisers’ report is not accepted by either of us, then Whitestown has the
legal option of depositing the amount of the court appraisers’ evaluation with the court.
And if such a deposit 1s made with the court, Whitestown is legally entitled to immediate
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[EIFORM EASEMENT ACQUISITION OFFER

Uniform Offer

The Town of Whiestown, Indema and Whitestovn Muncipal Unbtiss {collectvely,
“Whatsstown ) 15 authonzed by Indiama law to obtasn yvour property or an easement across woor
property for centman public pusposes. Whitestown needs an easement across yvous property for a
sewer sysiem project that wall allow Whitestown to efficiently and effschvely provade utslaby
service, and neads 1o take the casement enclosed with this docament.

It 15 our omanion that the far market values of and'or anv damaess for the sasement Whitsstown

It 15 our opunton that the far market value of and/or anv damages for the easement Whatestown
wants to acquire from you 1s 57,173, and, therefore, Whitestown offers vou 37,173 for the above
described easement. You have tharty (30) davs from this dare to accept or reject this offer, If
vou accept thas offer, vou may expect pavment i full within ninety (%0) days after sipning the
documents accepting this offer and executing the easement, and provided there are no difficulties
i clearng liens or other problems with title to land. Possession wall be requoared tharty (30) days
after vou have recerved vour payment in full

HERE IS A BRIEF SUMMARY OF YOUR OPTIONS AND LEGALLY PROTECTED
RIGHTS:

5. You may object to the public purpose and necessity of this project.

6. If Whitestown files a suit to condemn and acquire an easement and the court grants its
request to condemn, the court will then appoint three appraisers who will make an
independent appraisal of the easement to be acquired.

7. If we both agree with the court appraisers’ report, then the matter is settled. However, if
either of us disagrees with the appraisers’ report to the court, either of us has the right to
ask for a trial to decide what should be paid to vou for the easement condemned.

8. If the court appraisers’ report is not accepted by either of us, then Whitestown has the
legal option of depositing the amount of the court appraisers’ evaluation with the court.
And if such a deposit 1s made with the court, Whitestown is legally entitled to immediate
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Uniform Offer

possassion of the easement. You may, subgect to the approval of the court, maks
withdrawals from the amount deposited with the conn.  Your withdrawal wall m oo way
affect the pruceeding: of the cae= in court. except that, of the final qudgment avwardsd yvou
15 less than the withdrawal you have made from the amount depasited. you will be
requared to pav back to the court the amount of the withdrawal i excess of the amount of
the final judgment

» The trial will decide the full amount of damapss vou are to receive. Both of ws will be
entrtled o present legal svedence supporing owr opisions of the fair mashoet valoe of the
peopenty of eascment. The court's decision may be more of less than this offer. You may
employ, at your cost, apprassers and atborneys (o repressnd you af this bume or af any hoe
during the course of the procesding descnbed m this notice.

13 If vou have amy guestsons concerung thes matter, you may confact us at!

Whitestovwen Municipal Lialities

G210 Vererans Dirove

Whitestown, IN 46075

At Danmy Powers, Public Works Darectar
(317 7324328

This affer was made to Hockett Real Estate, LP on the 115 day of October, 2019

Danny Powers, Public Works Director
Town of Whitestown, Indiana

If you decide to accept the offer of $7,175 made by Whitestown sign your name below and mail
this form to the address indicated above. An additional copy of this offer has been provided for
your file.

IF THIS OFFER IS OVER FIVE THOUSAND DOLLARS (§5,000), YOU MAY ELECT
UNDER IC 32-24-4-4 TO ACCEPT PAYMENT IN A LUMP SUM PAYMENT OR IN
ANNUAL PAYMENTS FOR A PERIOD NOT TO EXCEED TWENTY (20) YEARS
WITH INTEREST. IF YOU ELECT ANNUAL PAYMENTS, THEN POSSESSION
WILL BE REQUIRED THIRTY (30) DAYS AFTER YOU HAVE RECEIVED YOUR
FIRST ANNUAL PAYMENT.
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possassion of the easement. You may, subgect to the approval of the court, maks
withdrawals from the amount deposited with the conn.  Your withdrawal wall m oo way

. affect the pn:lceedi.ng: of the cae= in court. except that, of the final qudgment avwardsd yvou
U n Ifo r m Offe r 15 less than the withdrawal you have made from the amount depasited. you will be

requared to pav back to the court the amount of the withdrawal i excess of the amount of
the final judgment

» The trial will decide the full amount of damapss vou are to receive. Both of ws will be
entrtled o present legal svedence supporing owr opisions of the fair mashoet valoe of the
peopenty of eascment. The court's decision may be more of less than this offer. You may [
employ, at your cost, apprassers and atborneys (o repressnd you af this bume or af any hoe
during the course of the procesding descnbed m this notice.

13 If vou have amy guestsons concerung thes matter, you may confact us at!

Whitestovwen Municipal Lialities

G210 Vererans Dirove

Whitestown, IN 46075

At Danmy Powers, Public Works Darectar
(317 7324328

This affer was made to Hockett Real Estate, LP on the 115 day of October, 2019

Nannv Pawere Puhlic Warke Nirectar

IF THIS OFFER IS OVER FIVE THOUSAND DOLLARS (55,000), YOU MAY ELECT
UNDER IC 31-14-4-4 TO ACCEPT PAYMENT IN A LUMF SUM PAYMEANT OR IN
ANNUAL PAYMENTS FOR A PERIOD NOT TO EXCEED TWENTY (20) YEARS
WITH INTEREST. IF YOU ELECT ANNUAL PAYMENTS, THEN POSSESSION
WILL BE REQUIRED THIRTY (20) DAYS AFTER YOU HAVE RECEIVED YOUR
FIEST ANNUAL PAYMENT.
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Uniform Offer

I (We),

ACCEPTANCE OF OFFER

and

, landeowner(s) of the above-descnbed property o

nferest

m property, bereby accept the offer of 37,175 made by Whitestown on this day of
, 2019, Please check one of the following if the offer s m exeess of Five

Thousand Dollars (55,000)

a 1(We} elect to accept payment in a lump sum

d 1 {We) elect to aocept payment o anmeal payments for a persod of years
with interest as determuned onder IO, § 32-24-4-4

NOTARY'S CERTIFICATE

STATE OF )
) SS:
COUNTY OF )
Subscribed and sworn to before me this day of ,2019.

My Commission Expires:

(Signature)

County

of Residence:

(Printed) NOTARY PUBLIC

3729515

.
>
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Uniform Offer

* Cover Letter
* Attach Easement / Deed
* Appraisal




Accept Offer

Offer Acceptance

Easement/Deed

Sales Disclosure
= \W-9
Liens & Mortgages




PARTIAL RELEASE OF MORTGAGE

FOR VALUE RECEIVED, the undersigned, for and on behalf of
hr:rsb:.f agrees and declares that the mongage (the “Mongage”) from

recorded in the OHFice of the Recorder of County,
lndim on as Instrument No. 15 hereby releassd and
satisfied solely 3 to the real extate described m the attached Exhibii A mcorporated hesess by referenice
{the “Releasad Real Estate™).
——— expresshy acknowledges and agress that (1) this Partial pe—_——

Release of Mortgage shall m no manner discharge the lien of the Mortgage and such other listed
documents from any of the real estate descnbed theremn except the Released Real Estate; and (u) the real
estate, other than the Released Real Estate, descnbed m the Mortgage shall remam pursuant oo the terms
of the Mortgage and such other documents as secumty for the payment of the indebtedness secured
thereby and for the full performance of all covenants and obligations providad theren

IN WITNESS WHEREOF, , has caused this Partial Release of

Mortgage to be executed this day of ,2013. Li e n S
By:
Printed:
Title:

STATE OF )

) SS:
COUNTY OF )

Before me, a Notary Public in and for said County and State, personally appeared
, by me known and by me known to be a of
, who acknowledged the execution of the foregoing “Partial Release of

Mortgage™ for and on behalf of

WITNESS my hand and Notarial Seal this day of ,20
Notary Public
Printed:
My Commission Expires: My County of Residence:

This instrument was prepared by, and after recording return to:
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Don’t Accept Offer

e Starts 6 Year Clock for Utility to File Suit

= Non-utility — 2 year clock

= After — 3 year moratorium




Don’t Accept Offer

e Who to Sue?

= The known owners, claimants, and holders
of liens on the property shall be named as
defendants

 Title Search




Title Search

MERIDIAN

TITLE CORPOEATION

SEARCH REFORT

Bearch Report Prepared For:
Deepanimenl of Planning and Daevelopment
16 5 10th 51, Sule 150

Moblemwilia, 1N 46060

Proparty Address: 181 Wellington Paskway, Nobleaville, IN 45060
Cownly: Hamillor

Fika Muminar H-F1ET

Customer Raferenca Mo

SEARCH PARAMETERS

& Sparch af e records of the Offco of he Recorder of Hamiton County, Indiana was performed babween tha
dales af August 4, 1970 and Aaguest 4, 2000 at 8:00 am.

& Judgmerd ard Banknuplcy Search was made against the following:

James .
Jamed b, Rogan Revosatle Truel deted Sepbamber 21, 1082

TITLE VEETING

Tha Eslate or Imenasl in e Land descnbed or refared (o in Bhis Rapor s Fee Smple

Tha land refemad 1o in @iz Search Raport i bocaled in the County of Hamilion, Siale of Wndana describad as

Lot 19 in ‘Wellngion Mortheast, Sedction Ona, an Addition o the City of Moblesville, in Hamillon County, indiana as
per plat Bereof, recarded in Plal Bock &, pages B8-00, in e Office of the Recorder of Mamilion County, indana.

TAXES AMD SEARCH RESULTS
1, Tamas for e yaar 020 payabls in 2021 ane 8 lien nol yel dos and peayable.
Taomes for the year 2015 payable in 2020 ane as folows:

Kay ka. 11-11-07-023-05-023.000
Sate K Mo 20-11-07-303-023.000-013

Page 1l 4
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Title Search MERID | N

TITLE CORPOEATION

SEARCH REFORT

Bearch Report Prepared For:
Deepanimenl of Planning and Daevelopment
16 5 10th 51, Sule 150

Moblemwilia, 1N 46060

Proparty Address: 181 Wellington Paskway, Nobleaville, IN 45060
Cownly: Hamillor

Fika Muminar H-F1ET

Customer Raferenca Mo

SEARCH PARAMETERS

& Sparch af e records of the Offco of he Recorder of Hamiton County, Indiana was performed babween tha
dales af August 4, 1970 and Sugust 4, 2000 at 8:00 am.

& Judgmerd ard Banknuplcy Search was made against the following:

b Rl Rlrawara

TITLE VESTING

Tha Estate or Interest in the Land described or referred 1o in this Repor is Fea Simple

per plat tereof, recarded n Plal Book B, pages B8-90, in fe Office of the Recordér of Mamilion County, indiana.

TAXES AMD SEARCH RESULTS
1, Tamas for e yaar 020 payabls in 2021 ane 8 lien nol yel dos and peayable.
Taomes for the year 2015 payable in 2020 ane as folows:

Kay ka. 11-11-07-023-05-023.000
Sate K Mo 20-11-07-303-023.000-013

Page 1l 4
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Title Search

5t ingtaliment due May 11, 2020 53,351,371 - Pad
Ind instaliment dus Mo, 10, 2020 53,291,379 « Unpaid

Angaised Valuatons: 20982030

Lard $49,200000
Irepecvemants $225,400,00
Examption [Mona) 50.00

Mt Waluatiors 5274 600,00

ROTE FOR INFORMATICHN: Tax idormalion suges s limted i ihe LAST BILLED mformation refectsd in the
compuier input in e Treasures's office and does not recessariy reflact the mest curmant infoemation as 1o
appiicable penaliies, deductions, sxemplions, assessments and poyments. Ao, i does nol refiect possibis
aufilioread Waxes Brd vl penallies 8s a resull of & defermnalion by County oficals thal 8 deduction was
impraparty granted. A chack with the Treasurer's or Audiior's Ofice should be made i detaming The axact
sintus and amount af laees: due, if ary.

Praaibia Rights of Wy for legad draing and dilches, feeders and Elarats, if sy, and a rghls henein

3 Minerals or mineral ights or sy ather subsurfacs substances. (induding, wihou! imatian, o, pas and cosl],
arad aF righls incidant fhanaio, now of previcusly Based, gramied, axcegdad oF resarved,

4. Subjec bo parfies in possessaon by viree of unrecomdied Ieases.

5. Buliding linas Bnd aasements 85 evidanced in the fecorded Plal of 'Walington Namfaas!, Sacion One ecandad
havy 30, 1980 in Plat Book 8, page B4 in the (ffice of the Reconder of Hamilton County, Indsna.

B Festichons fied wili Moles on Plal recorded May 30, 1880 in Book B, Page 88 and ameanded by Resolufon of
Winllinglon Morthoast Neighbarhood Sssociation fo Amend Wallington Morthaast Meighborhood Associaton
Restrictve Covermnls recorded July 18, 2001 in instroment Mo 200000044058, a¥ in the Offica of e
Foecowidar of Hamilon Counly, Indiana

¥. Morigage in the amount of $175, 000000 from Kent W. Housa and Suanila & Houss, Husband and Wife to
Fober L. Mitchall dated Jarmiary 20, 2003 and recondsd February 12, 2003 in instrament Mo, 200300015036 in
the Céfice of the Recoeder of Hamillon Counly, Indiana,

8 DEFECTE LIENE, ENCUMBRAMCES AND ANY OTHER MATTERS AFFECTING TITLE, WHICH WOULD BE
ESCLOSED BY A SEARCH OF THE FUBLIC RECORDS, FRIOR TO THE OMLINE EFFECTIVE DATE.

ROTE: DUE TO OFFICE CLOSURES RELATED TD COVID-18, WE MAY BE TEMPORARILY LIMABLE TO
SEARCH THE PLIBLIC RECORDS PRIOE TO THE ORLIKE EFFECTIVE DATE.

MIEW YOUIR VESTING DEED AND SCHEDULE 8 DOCUMENTS BY FOLLCWING THIS LINE

LIMITATION OF LIABILITY AND SEARCH

The Esbélity of thia Company shall nol excesd $1.000.00 for any loks covered harsundsr, nchiding
attornay's fees and court costs.

This Information |s not an abstract or opinion of title, nor ks it a commitmenit o Insure tigle. This information
Hhmmmmwmbﬂ should not be relssd upon for fifle purposes when acquiring or
cafvaying an iMenes! @ the land. B may not be relled upon A% & commisment to nsure Uoe bo the Lamnd
identified herein. i title insurance coverage |s desired, application should be mado for a title insurance
commitment in a specified ameunt and identifying the proposed insured.

MERIDAN TITLE CORPORATION

Page 2 af 4
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5t ingtaliment due May 11, 2020 53,351,371 - Pad
Ind instaliment dus Mo, 10, 2020 53,291,379 « Unpaid

Angaised Valuatons: 20982030

Title Search Lo $45.200.00

Irepecvemants $225,400,00
Examption [Mona) 50.00

Mt Waluatiors 5274 600,00

ROTE FOR INFORMATION: Tax indarmation sugda is limfed o ihe LAST BILLED rfermation refected in the
comgetar input in e Treasurer's offics and does nal necessariy refiact tha most curment information as 1o e —
penaliies, deductions, sxemplions, assessments and poyments. Ao, it does nol refiect possibis
adidliorsl Wxes and Gvil panallies as & resull of 8 determnalion by County ollicala Rl 8 deduction was
impraparty granied. A chack with the Tressunes's or Audilers Office should e madie o delanmring Thie exac
sintus and amount af laees: due, if ary.
7 Posaibie Rights ol Wiy for legal drains and dilches, feeders and aderats. if sy, and af nghls therein

3 Minerals or mineral ights or sy ather subsurfacs substances. (induding, wihou! imatian, o, pas and cosl],
ard Ak righls incidanl lhanaio, fow of previcusly Baced, granted, excegded of resarved.

Subjoct 1o partes n possassion by vinug of unreconded lsases.

Building lines and easements as evidenced in the recorded Plat of Wellington Mortheast, Section One reconded
May 30, 1980 in Piat Book 8, page B3 in the Office of the Recorder of Hamillon County, Indiana,

Restrictions filed with Moles on Piat recordad May 30, 1880 in Book B, Page B8 and amended by Resolution of
Wellington Northeast Neighborhood Associaton to Amend Wedlington Northeast Nesghborhood Association
Restrictive Covenants recorded July 18, 2001 in Instroment Mo. 200100044099, all in the Office of the
Recorder of Hamilton County, Indiana.

Marigage in the amount of 3175,000.00 from Kent W. House and Juanita S, House, Husband and Wife to
Rober L. Mitchell daled January 20, 2003 and recorded February 12, 2003 in instrumant No. 2003000150356 in
the Office of the Recorder of Hamsflon County, Indiana.

T I L e e

This Information |s not an abstract or opinion of title, nor ks it a commitmenit o Insure tigle. This information
Hhmmmmwmbﬂ should not be relssd upon for fifle purposes when acquiring or
cafvaying an iMenes! @ the land. B may not be relled upon A% & commisment to nsure Uoe bo the Lamnd
identified herein. i title insurance coverage |s desired, application should be mado for a title insurance
commitment in a specified ameunt and identifying the proposed insured.

MERIDAN TITLE CORPORATION

Page 2 af 4
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Filing Complaint

* Single Project with Multiple Properties in
Same County

= May file in single case or separately

* Specific Description of Property to be
Acquired

* Temporary Easement Considerations




Take Hearing

* Notice to Appear

* Objections
= 30-60 days to file
= Limited




Take Hearing

* Example Objections
= Not Public Purpose

= Not “Necessary”
Take a Different Route

No Good Faith Offer
Didn’t Follow Procedures




Take Hearing

Summary Proceeding
Explain Need
Project Drawings

Appraisal Report
Offer Letter & Efforts




Court Appointed Appraisers

* Order of Appropriation

* Appoint 3 Appraisers
= Indiana residents
= 1 disinterested freeholder of county

= 2 disinterested licensed appraisers

* 1 must live within 50 miles of property




Court Appointed Appraisers

* Appraise Damages
= Fair Market Value
= Damage to “Residue”
= Any other damages

* File Report

* Fees




Appraisers Report

e 45 Days to File Exceptions

* No Exceptions = Done

* Any Party Files Exceptions = Damages Phase




Damages Phase

Longer Process
Discovery

Expert Withesses
Mediation
Jury Trial

Offer to Settle

» Up to $25,000 in owners attorneys’
fees




Project Timing
e After Court Appraisers Report

* Deposit Assessed Damages with Court
= May take possession

= Certification Process with Auditor &
Recorder

» Property owner can withdraw funds




Project Timing

* Appeal Does Not Delay

* Funding Issues




Inverse Condemnation

 Example: Utility line found to be
outside of easement or right of way

 |Inverse Condemnation

= Damages & Attorneys Fees




Inverse Condemnation

Limits
= Sagarin v. Bloomington (2010)

* Property owner at time of intrusion

= Murray v. Lawrenceburg (2010)

* 6 year statute of limitations




Questions?
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Alan S. Townsend 2

Bose McKinney & Evans LLP >

111 Monument Circle, Suite 2700 ;

Indianapolis, Indiana 46204 E
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