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Alan is a partner in the Litigation Group at Bose McKinney & Evans LLP. He

has served as counsel for many municipalities to work on eminent domain

projects. Alan also represents landowners on eminent domain projects

adverse to the State of Indiana.

Alan graduated from Purdue University in 1987 with a degree in Agricultural

Economics. Alan also graduated from the Indiana University School of Law

(Bloomington) in 1992. He joined Bose McKinney & Evans LLP in May of 1992

and has practiced there ever since.
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Condemnation = Eminent Domain

Black’s Law Dictionary:

Eminent domain is the power to take private property for public use by the 

state, municipalities, or corporations authorized to exercise functions of public 

character. 
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• Public Use

• Entry on Property

• Good Faith Offer

• Condemnation Complaint

• “Take” Hearing

• Court Appointed Appraisers

• Getting to Final Damages

• Project Timing

• Inverse Condemnation
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• 5th Amendment

 nor shall private property be taken for public use, 

without just compensation

• IC 32-24-4-1 – Authority of Utilities to Exercise 

Eminent Domain

• IC 32-24-1 – Eminent Domain Procedures
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Public Use
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• Kelo v. City of New London (2005)

 IC 32-24-4.5 (2006)

• Wymberley Sanitary Works v. Batliner (2009)
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Public Use
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• Right to Enter Land 

 Examine and Survey the Property to be Acquired

• Utility – 14 Day Notice

 Damages & Potential Attorneys Fees
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Pre-Court
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• Effort to Purchase

• Must include:

 Establish proposed purchase price

 Provide owner with appraisal or other evidence 

used to establish proposed price

 Conduct good faith negotiations
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Good Faith Offer
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• Uniform Offer – IC 32-24-1-5

 Hand delivery, certified mail, or publication

 30 days before lawsuit

• Independent Appraisal = Good Faith

 Wagler v. West Boggs Sewer District

• Agreement Not Required 
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Good Faith Offer
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Uniform Offer
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Uniform Offer
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Uniform Offer
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Uniform Offer
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Uniform Offer
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• Cover Letter

• Attach Easement / Deed

• Appraisal
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Uniform Offer
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 Offer Acceptance

 Easement/Deed

 Sales Disclosure

 W-9

 Liens & Mortgages
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Accept Offer
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Liens
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• Starts 6 Year Clock for Utility to File Suit

 Non-utility – 2 year clock

 After – 3 year moratorium
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Don’t Accept Offer
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• Who to Sue?

 The known owners, claimants, and holders 

of liens on the property shall be named as 

defendants

• Title Search
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Don’t Accept Offer
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Title Search



© Bose McKinney & Evans LLP 21

Title Search
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Title Search
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Title Search
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• Single Project with Multiple Properties in 

Same County

 May file in single case or separately

• Specific Description of Property to be 

Acquired

• Temporary Easement Considerations
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Filing Complaint
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• Notice to Appear

• Objections

 30-60 days to file

 Limited
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Take Hearing
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• Example Objections

 Not Public Purpose

 Not “Necessary”

 Take a Different Route

 No Good Faith Offer

 Didn’t Follow Procedures
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Take Hearing



© Bose McKinney & Evans LLP

• Summary Proceeding

• Explain Need

• Project Drawings

• Appraisal Report

• Offer Letter & Efforts
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Take Hearing
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• Order of Appropriation

• Appoint 3 Appraisers

 Indiana residents

 1 disinterested freeholder of county

 2 disinterested licensed appraisers

• 1 must live within 50 miles of property
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Court Appointed Appraisers
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• Appraise Damages

 Fair Market Value

 Damage to “Residue”

 Any other damages

• File Report

• Fees
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Court Appointed Appraisers
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• 45 Days to File Exceptions

• No Exceptions = Done

• Any Party Files Exceptions = Damages Phase
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Appraisers Report
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• Longer Process

• Discovery

• Expert Witnesses

• Mediation

• Jury Trial

• Offer to Settle

 Up to $25,000 in owners attorneys’ 

fees
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Damages Phase



© Bose McKinney & Evans LLP

• After Court Appraisers Report

• Deposit Assessed Damages with Court

 May take possession

 Certification Process with Auditor & 

Recorder

 Property owner can withdraw funds
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Project Timing
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• Appeal Does Not Delay

• Funding Issues
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Project Timing
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• Example:  Utility line found to be 

outside of easement or right of way

• Inverse Condemnation

 Damages & Attorneys Fees
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Inverse Condemnation
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Limits

 Sagarin v. Bloomington (2010)

• Property owner at time of intrusion

 Murray v. Lawrenceburg (2010)

• 6 year statute of limitations
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Inverse Condemnation
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Questions?

Alan S. Townsend

Bose McKinney & Evans LLP

111 Monument Circle, Suite 2700 

Indianapolis, Indiana 46204

atownsend@boselaw.com | 317-684-5225

36


