Right of
Ways and
Utilities

Can they co-exist?

IC T-A-C-S
• Title (36-Local Government)
• Article (9- Transportation and Public Works)
• Chapter (27- Drainage Law)
• Section (33- Right of Entry over private land)
• IC 36-9-27-33

Is a Legal Drain Right-of-way an
Easement?
•

Sec. 33 . (a) The county surveyor, the board, or an authorized representative of the surveyor or the boardacting under this chapter has the right of entry
over and upon land lying within seventy-five (75) feet of any regulated drain. The seventy-five (75) foot limit shall be measured at right angles to:

•

(1) the center line of any tiled drain; and

•

(2) the top edge of each bank of an open drain;

•

as determined by the surveyor.

•

(b) Spoil bank spreading resulting from the construction, reconstruction, or maintenance of an open drain may extend beyond the seventy-five (75) foot
right-of-way if:

•

(1) the county surveyor finds that the extension is necessary; and

•

(2) the extension has been provided for in the engineer's report on the construction, reconstruction, or maintenance.

•

(c) All persons exercising the right given by this section shall, to the extent possible, use due care to avoid damage to crops, fences, buildings, and other
structures outside of the right-of-way, and to crops and approved structures inside the right-of-way. The county surveyor shall give oral or written notice
of the entry on the land to the property owner of record, and in the case of a municipality, to the executive of that municipality. The notice must state the
purpose for the entry.

•

(d) The owners of land over which the right-of-way runs may use the land in any manner consistent with this chapter and the proper operation of the
drain. Permanent structures may not be placed on any right-of-way without the written consent of the board. Temporary structures may be placed upon
or over the right-of-way without the written consent of the board, but shall be removed immediately by the owner when so ordered by the board or by the
county surveyor. Crops grown on a right-of-way are at the risk of the owner, and, if necessary in the reconstruction or maintenance of the drain, may be
damaged without liability on the part of the surveyor, the board, or their representatives. Trees, shrubs, and woody vegetation may not be planted in the
right-of-way without the written consent of the board, and trees and shrubs may be removed by the surveyor if necessary to the proper operation or
maintenance of the drain.

Are all Right-of-Way’s the Same?

• A right-of-way is a type of easement that specifically allows the easement
holder to pass over, under or through the servient tenement. A right-of-way is
typically an easement appurtenant, meaning that the right is granted not to a
specific person, but to another piece of land (the "dominant tenement"). Then,
whenever the dominant tenement is transferred to the new owner, the right to
use the servient tenement remains attached to the dominant tenement for use
by the new owner.

IC 36-9-27-33 cont.
• (e) This subsection applies to new regulated drains established after September 1, 1984, and to urban drains.
Except as provided in subsection (f), the board may reduce the seventy-five (75) foot right-of-way requirement of
subsections (a) and (b) to any distance of not less than:
• (1) twenty-five (25) feet from the top of each bank of an open ditch; and
• (2) fifteen (15) feet from the center line of any tiled drain;
• as measured at right angles.
• (f) This subsection applies only to a platted subdivision. Upon the recommendation of the county surveyor, the
board may further reduce the right-of-way for any tiled drain, including a tiled urban drain that was reduced under
subsection (e)(2). However, the board shall not make a reduction that results in a right-of-way that is:
• (1) less than seven (7) feet from each side of the center line as measured at right angles; or
• (2) less than the recommendation made by the county surveyor.
• (g) A reduction of a right-of-way under subsection (e) or (f) does not:
• (1) affect a public utility's use of; or
• (2) deprive a public utility of the use of;
• the right-of-way if, at the time the right-of-way is reduced, the public utility is occupying and using the right-of-way for
the location of the public utility's structures, including pipelines, electric lines, or any related structures.
• (h) The surveyor, the board, or an authorized representative of the surveyor or the board acting under this chapter
does not commit criminal trespass under IC 35-43-2-2 .

A Few Examples:
County Highway Enlarging an Undersized Drainage Culvert
State Highway Doing Temporary Pump Around on a Bridge Project
City/Town Street Department Widening a Culvert
Electric Company Moving Poles for a Bridge Replacement
Internet Company Installing Fiber Optic
Landowner Installing Private Drainage Tile Across Neighbor
Regional Sewer District Running Sewer Lines
Kids Riding ATV’s/Adults Driving Jeeps Along Filter Strips on Open Drains

